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15th Meeting, 2011 (Session 4)

 
Tuesday 13 December 2011

 
The Committee will meet at 2.30 pm in Committee Room 3.
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private.
 
2. Instruments subject to affirmative procedure: The  Committee  will  consider

the following—
 

Marine Licensing (Exempted Activities) (Scottish Inshore and Offshore
Regions) Amendment Order 2012 [draft].
 

3. Instruments subject to negative procedure: The Committee will consider the
following—

 
Control of Volatile Organic Compounds (Petrol Vapour Recovery)
(Scotland) Regulations 2011 (SSI 2011/418);
Police (Retention and Disposal of Motor Vehicles (Scotland) Amendment
Revocation Regulations 2011 (SSI 2011/429).
 

4. National Library of Scotland Bill: The Committee will consider the contents of
a draft report.
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The papers for this meeting are as follows—
 
Agenda Items 2 and 3  

Legal Brief (private) SL/S4/11/15/1

Instrument Responses SL/S4/11/15/2

Agenda Item 4  

Briefing Paper (private) SL/S4/11/15/3

Draft Report (private) SL/S4/11/15/4
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SUBORDINATE LEGISLATION COMMITTEE 
 

15th Meeting, 2011 (Session 4) 
 

Tuesday 13 December 2011 
 

Instrument Responses 
 

 
INSTRUMENTS SUBJECT TO THE NEGATIVE PROCEDURE 
 
Control of Volatile Organic Compounds (Petrol Vapour Recovery) (Scotland) 
Regulations 2011 (SSI 2011/418) 
 
On 1 December 2011 the Scottish Government was asked: 
 
1. To explain why regulation 9G of the Pollution Prevention and Control (Scotland) 

Regulations 2000 (“the 2000 Regulations”) as inserted by regulation 4(2) of the 
Control of Volatile Organic Compounds (Petrol Vapour Recovery) (Scotland) 
Regulations 2011 (“regulation 9G”) is not included in the definition of “hybrid 
permit” under regulation 2 of the 2000 Regulations.  Is it intended that a hybrid 
permit may not be granted which contains one or more standard rules conditions 
together with the conditions required under regulation 9G? 

 
2. To explain why the conditions required under regulation 9G are not expressly 

included under: 

 regulation 7(2)(a) of the 2000 Regulations, which relates to the conditions 
subject to which a permit may be granted; 

 regulation 10(2) of the 2000 Regulations, which relates to the conditions to 
which standard rules should comply; 

 regulation 10A, which relates to the conditions to which a standard rules 
permit may be subject; 

 regulations 13(1) and (4) of the 2000 Regulations, which relate to the basis 
for which SEPA might vary the conditions of a permit; and 

 regulation 22(11) of the 2000 Regulations, which relates to appeals 
determined by the Scottish Ministers in exercise of the powers specified in 
regulations 22(4)(b) and (c) of the 2000 Regulations; 

 
given that in order to adequately transpose the provisions of Council Directive 
2009/126/EC, the conditions set out in regulation 9G must be implemented. 

 
3. What effect does the omission of reference to regulation 9G have in each case? 
 
The Scottish Government responded as follows: 
 
1. The failure to insert a reference to new regulation 9G into the definition of “hybrid 

permit” in regulation 2 of the 2000 Regulations is an error which the Scottish 
Government regrets. It will be corrected at the first available opportunity. 
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2. The failure to insert references to new regulation 9G in the specified provisions 
of the 2002 Regulations is a further error, which again will be corrected at the 
first available opportunity. 

 
3. New regulation 9G partly transposes obligations in the two Volatile Organic 

Compound Directives as referred to in that regulation. 
 
The Scottish Government considers that the intended effect of new regulation 9G is 
clear in the context of the scheme provided for under the 2000 Regulations. It is 
therefore reasonable to expect that the courts will read in the missing references to 
the operative parts of the 2000 Regulations in proceedings in which they require to 
interpret those Regulations. This is made even more likely given the duty on the 
courts to interpret national measures so as to give effect to EU law. 
 
In any event, SEPA is considered to be an emanation of the Member State for this 
purpose.  It is therefore already required to implement EU law so far as doing so is 
within the scope of a relevant function.  So, for example, SEPA already impose such 
conditions as are needed to give effect to the first VOC Directive in any relevant PPC 
permit, and will do so from 31 December 2011 in respect of the second VOC 
Directive when it comes into force. 
 
The main effect is therefore that the 2000 Regulations as amended are not as clear 
as they should be because of the missing reference in the specified provisions.  It is 
for that reason that the Scottish Government intends to correct the errors. 
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